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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States ; 

for the District of Columbia. 

In Equity No. 63009. 

Theodore S. Garman, Plaintiff, 

VS. ; 

Mildred L. Gasman, Defendant, and 
Edward J. Goodwin, Co-respondent. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Filed November 18 1936 

In the United States District Court for the District of 

Columbia. 

Holding an Equity Court 
In Equity No. 63009 

Theodore S. Garman 3023 14th Street, N. W. Washington, 

D. C., Plaintiff 

vs. 

Mildred L. Garman 1215 Penn Street, Northeast, Apart¬ 
ment 4, Washington, DC. Defendant 

Edward J. Goodwin 901 L Street, N.E., Washington, DC. 

Co-respondent. 

Bill of Complaint for Absolute Divorce . 

( Adultery) 

The plaintiff, Theodore S'. Garman, respectfully shows 
unto the Court: 
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1. He is an adult citizen of the United States and a resi¬ 
dent of the District of Columbia, wherein he has resided 
for more than three years last past and brings this suit in 
his own right. 

2. The defendant, Mildred L. Garman, and the co-re¬ 
spondent, Edward J. Goodwin, are adult citizens of the 
United States and residents of the District of Columbia. De¬ 
fendant Mildred L. Garman has resided in said District for 
more than three years last past. Said defendants are sued 
in their own rights respectively. 

Plaintiff and said Mildred L. Garman were lawfully 
married on to wit: the 18th day of October, 1924, at Rock¬ 
ville, in the State of Maryland, by the Rev. John R. Hender¬ 
son, a minister of the Gospel duly authorized and qualified 
to perform marriage ceremonies. 

2 4. As a result of said union one child, Shirley June 

Garman, was born April 6, 1926, who is now in the 
custodv of the defendant. 

5. Subsequent to their marriage as aforesaid, plaintiff 
and said Mildred L. Garman lived and cohabited as man and 
wife in the District of Columbia until the plaintiff learned 
of the adulterous conduct of said defendant and several 
suits for divorce were filed by the plaintiff, which acts the 
plaintiff finally condoned until on or about the middle of 
April, 1934, plaintiff and defendant entered into a separa¬ 
tion agreement by which the plaintiff herein agreed that in 
view of the diver differences having arisen between the 
parties as a result of which they are now living separate 
and apart, and the plaintiff agreed to pay to the defendant 
the sum of $15.00 a month for the care, support and educa¬ 
tion of said child, Shirley June Garman, who is now in the 

custodv of said defendant. 

* 

The above mentioned sum of $15.00 a month was accepted 
by the defendant as full and adequate support and main¬ 
tenance for said child, Shirley June Garman, from the 
plaintiff, and she agreed to make no further demands at any 
time for a larger amount, and further agreed that upon this 
child attaining legal age at its place of domicile at that time 
all said payments should cease entirely. Said payments have 
been made each and every month to date. 

The plaintiff herein further agreed to pay the defendant 
the sum of $25.00 each month until the death or re-marriasre 
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of said defendant as and for support and maintenance of 
the defendant. In the event that the defendant should bring 
an action for divorce or separation against the plaintiff, the 
defendant agreed that she will accept the said sum of 
3 $25.00 as and for adequate allowance for her support 

and maintenance and will not ask for larger amount 
in any such action; said payments have been made each and 
every month including the current month; also, in the said 
agreement mentioned above, the plaintiff as provided in 
said agreement did convey by deed all his rights, and in¬ 
terests, in and to the conjual domocile then owned jointly as 
joint tennants by and between the parties hereto, such prop¬ 
erty known as 2408 30th Street, N. E., Washington, D. C. 
The plaintiff also paid the taxes of $70, first trust interest 
of $112.50, as well as turning the property over to the de¬ 
fendant subject to a first trust only of $3750, and; your 
plaintiff advises that the said property is still owned by the 
defendant, who receives a rent of $50 for the same. A copy 
of said agreement is attached hereto and marked plaintiff’s 
Exhibit A, so the defendant now receives $50 from the prop¬ 
erty and forty dollars a month from the plaintiff direct, re¬ 
ceiving the total amount of $90, and is also gainfully em¬ 
ployed. 

6. That during the month of May, 1934, a Mexican divorce 
was procured by the defendant herein, which your plain¬ 
tiff’s counsel advises is of no force or effect in the District 
of Columbia as neither of the parties thereto were in the 
State or Country of Mexico but were in the District of Co¬ 
lumbia when the same was granted, and the same is of no 
legal effect between the parties hereto. 

7. That the defendant committed adultery in apartment 
4, 1215 Penn Street, Northeast, in the City of Washington, 
District of Columbia, with the co-respondent Edward J. 
Goodwin, on to wit: November 13 and the morning of the 
14th of November, 1936. 

8. That the acts of adultery in the last paragraph 
averred were committed without the consent, connivance, or 
procurement of this petitioner, and after the discovery of 
the offense the petitioner has not voluntarily cohabited with 

the defendant nor has he in fact cohabited with her at 
all. 


4 
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WHEREFORE, the premises considered, plaintiff prays: 
FIRST: That process issue, directed to the defendant 
Mildred L. Garinan and the co-respondent, Edward J. Good¬ 
win, and each of them, requiring them to appear and an¬ 
swer the exigencies of this bill of complaint. 

SECOND: That plaintiff be granted an absolute divorce 
from the bonds of marriage existing between plaintiff and 
said defendant. 

THIRD: That plaintiff be awarded the custody of Shirley 
June Garman, infant child of the parties hereto. 

FOURTH: That plaintiff may have such other and fur¬ 
ther relief as to the Court may seem meet and proper. 

THEODORE S. GARMAN 

HEWITT GRIGGS ROBERTSON 
Attorney for Plaintiff 

District of Columbia, ss; 

Theodore S. Garman, being first duly sworn, on oath says 
that he has read the foregoing annexed bill of complaint by 
him subscribed, and knows the contents thereof, and that he 
verilv believes the facts therein stated to be true. 

THEODORE S. GARMAN 

Subscribed and sworn to before me this 18 day of Novem¬ 
ber, 1936. 

EOLENE F. VINCENT 

(Notarial Seal) Notary Public in and for the 

District of Columbia. 

5 Plaintiff's Exhibit A 

THIS AGREEMENT, made this day of April, A. D., 
1934, by and between MILDRED LUCILLE DAVIS GAR¬ 
MAN, residing at 2408-30th Street, N. E., in the City of 
Washington, in the District of Columbia, U. S. A., herein¬ 
after called the partv of the first part, and THEODORE 
SAMUEL GARMAN, of Washington, D. C., U. S. A., here¬ 
inafter called the partv of the second part, 
WITNESSETH: 

WHEREAS, the party of the first part and the party of 
the second part have been legally married on or about Oc¬ 
tober 18th, 1934, and are now husband and wife; and 
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WHEREAS, there has resulted one child from this 
marriage, a daughter, SHIRLEY JUNE GARMAN, born 
at Washington, D. C., U. S. A., on the 6th day of April, A. 
D., 1926; and 

WHEREAS, divers differences have arisen between the 
parties, as a result of which they are now living separate 
and apart; and 

WHEREAS, the said parties desire to enter into an 
agreement for the purpose of fixing their financial rela¬ 
tions : 

NOW, THEREFORE, it is mutually agreed as follows: 

1. That it shall be lawful for each of the said parties to 
live separate and apart from the other and to reside from 
time to time at such place or places and with such person or 
persons as either party may see fit, without any restraint 
or interference from the other, in all respects as if such 
party were unmarried. 

2. The party of the second part hereby agrees that the 
unqualified custodv, care and guardianship of the minor 
child of this union* the said SHIRLEY JUNE GARMAN, 
shall remain vested with first party at all times, however 
said second party shall have the right to visit said child; 
and further obligates himself to pay unto first party the 
sum of Fifteen Dollars ($15.00) monthly at a fixed date to 
be later agreed upon by both parties for the care, support, 
and education of said child, SHIRLEY JUNE GARMAN. 

3. The above mentioned sum of Fifteen Dollars ($15.00) 
a month is hereby accepted by First Party as full and ade¬ 
quate support and maintenance for said child, SHIRLEY 
JUNE GARMAN, from party of the second part, and 
agrees to make no further demands at any time for a larger 
amount and further agrees that upon this child's attaining 
legal age at its place of domicile at that time, all said pay¬ 
ments shall cease entirely. 

4. The party of the second part hereby agrees to pay the 
party of the first part the sum of Twenty Five Dollars 
($25.00) each month, to be paid on a fixed date to be later 
determined by and between the parties, until the death or 
remarriage of said party of the first part as and for support 
and maintenance of the party of the first part by the party 
of the second part. In the event that the party of the first 
part should hereinafter bring an action for divorce or sep- 
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United States of America 1 
District of Columbia l To wit : 

City of Washington ) 

On this 26 dav of April, A. D. 1934, before me and per¬ 
sonally appeared THEODORE SAMUEL GARMAX, to 
me known and known to me to be the person described in 
and who executed the foregoing instrument and he acknowl¬ 
edged to me that he executed the same. 

THEODORE SAMUEL GARMAX 

WILLIAM E. XAUGHTEX 

Notary Public District of Columbia (Seal) 

8 Answer of Defendant Carman. 

Filed December 7 1936. 

#***##*#* 

This answer of the defendant, Mildred L. Garman, re¬ 
spectfully represents to the Court: 

(1) She admits the allegations of paragraphs 1, 2, 3 and 
4 of the Bill of Complaint filed herein. 

(5) Answering the allegations of paragraph 5 of the said 
bill of complaint, this defendant says that on the 15th day 
of May, 1930, she filed a suit for limited divorce against the 
plaintiff herein, Equity Xo. 51416, and on the same day the 
plaintiff filed suit against her in Equity Xo. 51414. That 
thereafter the parties resumed marital relations and both 
suits were dismissed bv consent of their attornevs on Jan- 
uary 30, 1931, and the parties continued to live together un¬ 
til April 26, 1934, on which date both parties signed a sep¬ 
aration agreement together with papers for a Mexican 
divorce, a copy of which agreement is filed with the bill of 
complaint. That in conformance with said agreement the 
plaintiff has been paying to the defendant the sum of Forty 
Dollars ($40.00) per month for the support and maintenance 
of herself and their minor child in her custody, up to 
and including the month of Xovembcr, 1936. She admits 
that he also conveyed or had conveyed to her his interest in 
the premises 2408 30th St. X. E., theretofore owned by the 
parties as joint tenants, but states that her income from this 
property is $50.00 per month, and she is compelled to pay 
therefrom $40.00 per month to a Building Association on 
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the trust, and in addition pay for the upkeep and taxes on 
said property. That the income from the property is in¬ 
sufficient to pay the carrying charges, and she is compelled 
to use part of her maintenance allowance to cover the 
deficit. 

9 (6) Answering the allegations of paragraph (6) 
of the bill of complaint, this defendant says that on 

April 26, 1934, at the solicitation of the plaintiff, she 
accompanied him to the office of the “Compania Negocios 
Mexicanos, S. A.,” where both parties signed the separation 
agreement filed as exhibit “A” with the bill of complaint, 
and papers for a Mexican Divorce. That all negotiations 
and arrangements were made by plaintiff, and all expenses 
amounting to around $200.00 were paid by the Plaintiff. 
That on the 16th day of May, A. D. 1934, a judgment of 
divorce was entered in the First Civil Court of the County 
of Morelos, State of Chihuahua, at Chihuahua, Republic of 
Mexico, reciting that the suit for absolute divorce filed by 
the defendant herein against the plaintiff herein had been 
granted for incompatability of characters; that the affidavit 
of “Theodore Samuel Garman (plaintiff herein), was sub¬ 
mitted to this Court, in which he confessed as true all of the 
facts of the petition of the plaintiff (defendant herein)”; 
that the parties recover the status of unmarried persons 
and are free to remarry; that the custody of the child will 
continue as provided by the articles of separation signed by 
the parties, etc. That the plaintiff should not be permitted 
to complain of the entry of said decree, as the same was ob¬ 
tained through his solicitation and engineering and paid 
for by him, and he has accepted benefits thereunder and 
acquiesced therein until the filing of this suit. That the 
plaintiff and his legal adviser assured defendant that said 
decree was legal and they were no longer husband and wife. 

(7) She denies the allegation of paragraph (7) of the 
said bill, and calls for strict proof. 

(8) Answering the allegations of this paragraph she ad¬ 
mits that the parties have not cohabited since before No¬ 
vember 13, 1936. 

10 (9) Further answering the said bill of complaint, 
this defendant says that the plaintiff has been guilty 

of repeated acts of cruel and inhuman treatment toward the 
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defendant, and further the conduct of the plaintiff herein¬ 
before complained of constitutes acts of cruelty toward the 
defendant. 

Wherefore, having fully answered, this defendant re¬ 
spectfully prays : 

I. That the bill of complaint filed against her be dis¬ 
missed. 

II. That should this court determine that she is still the 
legal wife of the plaintiff, that the court grant her a limited 
divorce from the plaintiff. 

III. That pendente lite, she be awarded the custody of the 
minor daughter of the parties, with a reasonable allowance 
of alimony for the support of herself and the said child. 

IV. That pendente lite she be awarded suit money, in¬ 
cluding a reasonable counsel fee, to permit her to conduct 
her case. 

V. That upon the final determination of this cause, she be 
awarded the permanent custody of the minor daughter of 
the parties, with a reasonable allowance as permanent ali- 
monv for the support and maintenance of herself and said 
child. 

VI. And that there be granted such other, further and 

more general relief, as the exigencies of the case mav re- 

* ' » 

quire, and the Court see fit to grant. 

MILDRED L. GARMAN, Defendant. 
District of Columbia, ss: 

Mildred L. Garman, being first duly sworn upon her oath 
savs: That those facts stated in the foregoing answer of her 
own knowledge are true, and those stated upon information 
and belief, she believes to be true. 

MILDRED L. GARMAN 

Subscribed and sworn to before me, this 30th day of No¬ 
vember, 1936. 

D. L. GRANTHAM 

(Notarial Seal) Notary Public , D. C. 

H. P. LONG 

Attorney for Defendant , 
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11 Memorandum Opinion. 

Filed October 22, 1937. 

* # # # # * * # * 

I find that the Mexican divorce was obtained with the co¬ 
operation and consent of both parties and on the authority 
of Curry v. Curry, 65 App. D. C. 47 both the original and 
cross-bills should be dismissed. 

In addition inasmuch as the husband joined in obtaining 
the Mexican divorce, and expressly under the contract en¬ 
tered into between the parties agreed that the wife might 
live with whomsoever she pleased, he consented to any illicit 
intercourse that she might thereafter enter into. 

BAILEY 

J. 


Decree Dismissing Bill and Cross-Bill. 

Filed October 25 1937. 

* # * * * * * * 1 # 

This cause came on to be heard this term upon the 
original bill filed by the plaintiff, and the cross-bill filed by 
the defendant Mildred L. Garman, and after the taking of 
testimony in open court and the argument of counsel, it is 
bv the Court, this 25th dav of October, 1937, 

‘ ADJUDGED, ORDERED and DECREED that the said 
original bill and cross-bill be, and the same herebv are dis- 
missed. 

It is further ordered that the plaintiff, Theodore S. Gar- 
man pay the costs of this proceeding as taxed by the clerk. 

By the Court: 

JENNINGS BAILEY 

Justice. 

From the foregoing decree, the plaintiff by his attorneys 
in open court, notes an appeal to the United States Court of 
Appeals for the District of Columbia, and the undertaking 
for costs is hereby fixed at one hundred dollars, with leave 
to deposit fifty dollars cash in lieu therefor. 

JENNINGS BAILEY. 

Justice. 


f 
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12 Memorandum. 

OCTOBER 28—1937. 

Bond of $100 on appeal approved and filed. 


Assignment of Errors. 
Filed November 4—1937. 


Comes now appellant herein, and files this his assignment 
of errors on appeal. The Court erred: 

1. In entering the final decree herein dismissing the bill 
of complaint. 

2. In failing to enter a decree for plaintiff as prayed for 
in said bill of complaint. 

3. In holding that anv consent to his wife’s living where 

O «r O 

and with whom she pleased, was in substance and effect a 
consent by the said husband for his said wife to engage in 
illicit intercourse with another or others. 

4. In holding that the terms of the separation agreement 
(the Mexican divorce being invalid) granted a license to de¬ 
fendant to commit adultery. 

5. In holding that the plaintiff consented to such miscon¬ 
duct. 

6. In holding that, in view of the fact that defendant knew 
the Mexican divorce invalid, the separation agreement was 
a consent by the plaintiff to the commission of such adultery 
bv defendant. 

HEWITT GRIGGS ROBERTSON 
EDWARD C KRIZ, 

Attorneys for Appellant. 


Service by copy acknowledged this 4th day of October, 
1937. 


H P LONG 


Attorney for Appellee. 
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13 District Court of the United States for the 

District of Columbia. 

Monday, November 8, 1937 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

****##*## 

Come now the parties hereto by their respective attorneys 
of record, and thereupon, the plaintiff by his attorneys pre¬ 
sents to the Court his Statement of Evidence taken at the 
trial of this cause, and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 

JENNINGS BAILEY, Justice. 


Designation of Record. 

Filed November 4—1937 

# * * # * * * #:* 

Comes now the appellant herein, and designates the parts 
of the record to be included in the transcript, as follows: 

1. The Bill of Complaint and exhibit. 

2. Answer and Cross-Bill filed bv defendant. 

3. Memorandum opinion of Bailey, J., filed October 22nd, 
1937. 

4. Final decree. 

5. Memo of appeal noted and cost bond filed, October 

25th, 1937. | 

6. Memo of filing of bond on appeal. 

7. Statement of evidence. 

8. Assignment of errors. 

9. This designation. 

i 

HEWITT GRIGGS ROBERTSON 
EDWARD C. KRIZ, 

Attorneys for Appellant. 

Service by copy acknowledged October 4th 1937. 

H. P. LONG, 

Attorney for Appellee. 
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14 District Court of the United States for the 

District of Columbia. 

Uxited States of America, 

District of Columbia. ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 13, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. 63009 in Equity, where¬ 
in Theodore S. Garman is Plaintiff and Mildred L. Garman 
is Defendant and Edward J. Goodwin is Co-respondent, as 
the same remains upon the files and of record in said Court. 

In Testimonv Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 11th day of November, 1937. 

C. E. STEWART, 

(Seal) Clerk. 

15 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Nov 13 1937 Moncure 

Burke, Clerk. 

In the District Court of the United States for the 

District of Columbia. 

Holding an Equity Court. 

Equity Xo: 63,009. 

Theodore S. Garman, Plaintiff, 

v. 

Mildred L. Garman, et al. Defendants. 

Statement of Evidence. 

At the hearing of the above entitled cause on October 
11th, 1937, before Mr. Justice Bailey, the following pro¬ 
ceedings were had, evidence offered and given, rulings 
made by the Court, and exceptions taken by the plaintiff 
and noted by the Court. 

To maintain the issue on his part joined, plaintiff testi¬ 
fied: His name was Theodore S. Garman, he had lived in 
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the District of Columbia for 27 years, had never resided 
elsewhere; he and defendant were married on October 18th, 
1924, and since that time had resided continuously in said 
District. One child had been born, Shirley June Carman, on 
April 6th, 1926, now in custody of the defendant. His oc¬ 
cupation was an automobile salesman for the Lustine-Nich- 
oison Motor Company, his income averaged $100 per month, 
paid by commission only. In 1930, he and his wife sepa¬ 
rated, the reason therefor being the filing of a suit for an 


absolute divorce in the District against his wife. The suit 
was filed in May, 1930, in the Supreme Court of the District 
of Columbia, thereafter he and defendant became recon¬ 
ciled. In 1934, plaintiff and defendant discussed a Mexican 
divorce, as a result of which thev went to a law office at 15tli 
and K Streets, Xorth-west, a Mexican divorce law office. 
Both of them went to this office, on two occasions, and dur¬ 
ing this time thev were living together in the District. After 
the visits to this office, they were advised a divorce had been 
granted to them in Mexico. 

16 Prior to the divorce, a separation agreement was 
signed, which was identified by plaintiff (a copy of 
the same being attached to the Bill of Complaint) and 
offered and received in evidence. Plaintiff observed the 
terms of the agreement, respecting the conveyance of the 
property mentioned therein, as well also a payment of the 
sum of $40 per month. 

After the divorce had been granted, plaintiff was advised 
it was not valid, he never said anything to defendant about 

7 ^ 


it, but she called him on the telephone several times and 
threatened to take him to court to get more alimony. He 
left the marital domicile on May 1st, 1934. The Mexican 
divorce was granted on May 18, 1934. About nine months 
later was fixed as the time when defendant telephoned him 
and threatened to bring him into court. After the separa¬ 
tion he never returned to the marital domicile. 

On November 14, 1936, a private detective, named Pence, 
retained by plaintiff, came to him, and he telephoned his 
nephew, and asked the nephew to go with them to observe 
defendant’s conduct. This was about 2:30 in the morning 
of November 14th, 1937. The witnesses met at Trinidad 
Avenue and 14th Street, and met a Mr. Wagner and Pence, 
wagner being a friend of the latter. The four of them went 
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together. They then separated, Mr. Pence and Wagner 
watched the rear of 1215 Penn Street, North-east. Gilbert 
Garman, nephew of witness, and he, watched the front. 
Premises 1215 Penn Street, X.E., was an apartment where 
defendant was living at that time. Thev waited until 8:40 
in the morning, and Edward Goodwin (the co-respondent) 
came out of the apartment building, reading a newspaper. 
They had watched the building from 2:40 in the morning of 
November 14, until 8:40 in the morning. The co-respondent, 
Goodwin, walked east on Penn Street, and was followed by 
all the witnesses, including the plaintiff, and the following 
took place, about a block away: 

17 Q. What discussion took place between you? A. 

We all got out and confronted Mr. Goodwin and 
Mr. Pence says: ‘Mr. Goodwin, didn’t you spend the night 
with Mrs. Garman?” which he did not deny, and he looked 
embarrassed. 

Q. Did he say anything at all at that time? A. He said 
“What are vou looking for, trouble?” He didn't denv it. 

Q. Then what followed, did he say anything else ? A. He 
turned around and walked away, toward his car. 

Mr. Pense was there at that time. Pence stated to Good¬ 
win that they knew he spent the night with defendant. 

Thereafter the divorce suit was filed, and he had occasion 
to watch his wife’s apartment. 

On November 14, after they left Goodwin, the four of 
them went back to the wife’s apartment, being No. 4, on the 
second floor of the building. All four of them entered, the 
door being ajar. Mrs. Garman was standing in front of 
them in the bath-room, putting make-up on her face. All 
of them walked into the bedroom. Mr. Pence talked to plain¬ 
tiff’s wife, as follows: 

Q. State what was said. A. Mr. Pence said “Mrs. Gar¬ 
man, what do vou mean, are vou running a disorderlv house 
here, by having Mr. Goodwin spend the night with you?” 
She said “No, I have a perfect right to do so. I have a 
Mexican divorce, and I have been going with Mr. Goodwin 
steady for almost two years.” 

She said nothing more. They visited the bed-room, there 
were two double beds in it, one had been used and the other 
not, two separate pillows were on the bed, with indentations 
on them. 
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After this, they went out of the apartment and stood 
across the street by their cars, then Mr. Goodwin drove up 
in his car and plaintiff’s wife came out of the apartment 
building, got in Mr. Goodwin’s car and they drove 

18 away. 

He had seen them together on numerous occasions 
since that time, and had kept a memorandum book of the 
dates in connection with the various incidents. On Novem¬ 
ber 27th, 1936, about 10:30 A. M. he went to his wife’s apart¬ 
ment to get the child. He knocked on the door, and his 
daughter said: “Daddy, you can’t go in here, Eddie” (re¬ 
ferring to Eddie Goodwin) is here, he is in bed, asleep. 

Mr. Long: I object to what the child said. 

The Court: That goes out. 

He frequently saw the co-respondent’s car in front of his 
wife’s apartment, after the filing of the divorce suit, at least 
a dozen times. He had seen them riding around together in 
the North-east, two or three times, they came over to his 
mother’s house with the child together on several occasions, 
on December 5, 1936, about 7 p.m. On December 13, 1936, 
he took the child to the wife’s grandfather’s house, at 1713 
M Street, N.E., and the co-respondent’s car was parked 
near the front. On December 15, he went to his wife’s house 
about midnight, and Goodwin’s car was parked out front, 
on December 17, 1936, witness drove through Penn Street 
and the co-respondent’s car was parked there also at 11 :10 
p.m. On December 21st, 1936, he called his daughter on the 
telephone at his wife’s apartment, a man’s voice answered 
the telephone whom he assumed was the co-respondent. He 
could hear a man’s voice. On December 24th, the co-re¬ 
spondent’s car was parked in front of his wife’s apartment 
at 12 midnight. On December 30, he drove by his wife’s 
apartment about 11:05, and the co-respondent’s car was 
parked in front of it. There was no light in the front or rear 
of the apartment. He made a memorandum of the tag num¬ 
ber of the car, and it was listed in the co-respondent’s name, 
during 1936 and 1937. 

On January 3, 1937, his wife and the co-respondent came 
after the child, at nine p.m. to witness’ house; on Jan- 

19 uary 5, he telephoned his wife’s apartment, and a 
man answered the telephone. On the same day, the 

co-respondent came after the child to plaintiff’s residence. 
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On January 15, he saw them together, in the Apollo Theatre, 
a motion picture house on H Street, N.E., later the same 
evening, when plaintiff went by his wife ’s house, co-respon¬ 
dent ’s car was parked in front of it. On January 20, he took 
the child home about 9 p.m. and the co-respondent’s car was 
parked in front, on January 24th, he had taken the child and 
his mother to a show, and, the child having numerous play¬ 
things in the back of the car, he helped her into the wife’s 
apartment building. He went to the first floor, and as they 
did so, the door upstairs was opened by his wife. He heard 
some very loud talking and arguing, and recognized a man’s 
voice, but could not state whether it was the co-respondent. 

On the same day, after the occurrance, he went home, and 
talked to the co-respondent later in the evening, the co-re¬ 
spondent telephoned him, sounded like he had been drink¬ 
ing, and told witness: “You had better keep your mouth out 
of mv business” that I had already done him a dirtv trick 
by catching him and my wife. The co-respondent further 
stated to plaintiff, over the telephone “If I had known that 
detective that you had along was not a real detective, 1 

would have smashed all four of vour faces in.” and witness 

* 

hung up the telephone. 

On February 3rd, his wife and the co-respondent came to 
plaintiff’s house at 9 p.m. after the child, and on that date, 
the co-respondent’s car was parked in the rear of the wife’s 
apartment at 10 p.m. when witness went by; on the after¬ 
noon of February 14, about 2 p.m. the co-respondent and the 
wife brought some clothes up to the child at witness’ house; 
and about 3 p.m. the co-respondent’s car was parked in 
front of the wife’s apartment. On February 20, a 
20 Saturday night, the co-respondent’s car was parked 
in front of his wife’s apartment at 11:58, on Febru¬ 
ary 28, the same thing occurred, on March 7th, the co¬ 
respondent and wife came after the child at 8 p.m., on March 
14, the same thing occurred. 

Whereupon, the following took place: 

Mr. Long: If your Honor please, is he going to trade 
down each day of the whole year this way? I think we have 
covered enough. It seems to be repititious. 

The Court: How much of that is there? 

Mr. Kriz: It covers the period from March 31st to No¬ 
vember 27. 
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The Court: Let him state what he saw, not dav by dav. 
He doesn’t need that to remind him. 

Mr. Kriz: All right. 

Q. Have you seen Mr. Goodwin’s car parked in front of 
your wife’s house on frequent occasions between the periods 
that vou have mentioned. A. Yes. 

Q. How often would that be? A. I don’t know, it is so 
often—I never counted them. 

Witness further stated every time he went bv his wife’s 

• % 

apartment, the car belonging to the co-respondent was al¬ 
most always there. On April 5, he telephoned the house, and 
a man’s voice answered the telephone. Down to September 
22, Mr. Goodwin’s car was parked in front of the apartment 
every day, it was practically a daily occurance. He had 
also seen them together on the streets in the District, this 
was a daily occurance, every time they brought the child up 
to his house. Thereupon the following occurred: 

Mr. Long: I am trying not to object, but I think that has 
been gone over so many times. : 

Mr. Kriz: We are just covering it generally now. 
21 If your Honor thinks it is sufficient— 

The Court: I think it is sufficient. 

In the event the Court awarded plaintiff the custody of 
the child, he was prepared to take care of her with his 
mother and sister, who had a six room bungalow, consisting 
of two bed-rooms, a living room, kitchen and bath and attic. 
His mother and sister maintained the household. His sis¬ 
ter had an independent income of her own, owned some 
property. His mother had an income from insurance and 
the estate of her husband. He had seen the child once on 
the street at 8:45 at night, he had seen her in company with 
defendant and co-respondent once at 11 p. m. on a school 
night in the Apollo Theatre. 

On cross-examination, plaintiff testified his income from 
his commissions was $100 per month, he had an income from 
his father’s estate of $80. per month, he received a legacy of 
$25,000 six years ago. At the time the Mexican divorce was 
obtained, it was his wife who suggested it; both of them 
made the arrrangements for the Mexican divorce, he paid 
for it. His wife did not have an attorney, but the day they 
signed the final papers he engaged Mr. Robertson to look 
them over. At the time the papers in connection with the 
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Mexican divorce were signed, the Mexican agent was pres¬ 
ent, his wife, and himself, and also his attorney; his wife 
went over to the Mexican office twice, once when the papers 
were signed, and once after the divorce was granted, he 
never consulted the man alone, and does not recall whether 
the contract was signed the same date. The first time he 
had ever seen him was the tifne both he and his wife went 
there together, they saw an advertisement in the papers, 
and believed it was the same man who got a Mexican di¬ 
vorce for witness’ sister, but was not sure. Plaintiff and 
his wife separated after they signed the papers in connec¬ 
tion with the Mexican divorce. The papers were 
22 signed April 26, they separated about May 1st. At 
the time the divorce suit was filed, they were actu¬ 
ally living together as husband and wife. 

On November 13 or 14, he did not see the co-respondent 
go into the wife’s apartment, but accosted him about 8:40 
A. M. in the morning. He did not admit staying there all 
night, but did not deny it. Mr. Pence told the co-respon¬ 
dent in front of plaintiff and Mr. Wagner and Gilbert Gar- 
man they knew lie had spent the night with Mrs. Garman. 
The thing that Mr. Pence said was “Mr. Goodwin, we know 
you have spent the night with Mrs. Garman.” This was 
about 8:40 in the morning. At the time lie did not know 
anything about the co-respondent. The co-respondent 
“came towards” them as if he was angry, he was very 
angry. They then went to the wife’s apartment, and had 
a conversation with her. Thereupon the following occur¬ 
red : 

Mr. Long “You then went to the apartment? 

A. Yes. 

Q. And vou had a conversation with Mrs. Garman? A. 
Yes. 

Q. Would you mind repeating what Mrs. Garman said 
when she was asked the question? A. When I was asked 
which question? 

Q. When Mrs. Garman was asked the question by some¬ 
body in your party, what did she say? A. She said “I have 
a perfect right to do so, as I have a Mexican divorce. I 
have been going with Mr. Goodwin,” she said, “for almost 
two vears. 
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Q. Was she asked whether Mr. Goodwin spent the night 
there? A. She was not asked, no. 

Q. Isn’t it a fact that what was said was that one in your 
party made the remark that Mr. Goodwin had just left her 
apartment, or words to that effect? A. I never heard of 
such a thing. 

Q. And wasn’t her reply “It is none of your busi- 

23 ness what goes on in my apartment, as I have a Mex¬ 
ican divorce and a separation agreement?” A. Mr. 

Pence says “Mrs. Garman, what are you doing, running a 
disorderly house, by letting Mr. Goodwin stay all night? 

Q. She said “Xo, I have a perfect right to, as I have a 
Mexican divorce, and I have been going with Mr. Goodwin” 
she said “for almost two vears. 

m/ l 

Q. Didn’t she deny he spent the night there? A. She 
didn’t deny, it, no.” 

Since the separation agreement was signed, plaintiff had 
complied with its terms, transferred the house to her, made 
all the payments of $40. per month, except for a short 
period when the child was at his house; he had the child 
all summer, after school, with his sister and mother; that 
the wife always agreed that the child could go with plain¬ 
tiff and say with him when he wanted her. The child w^as 
with him every week-end, looked very healthy, being kept 
in school, and was now eleven years old. 

Whereupon, Frederick G. Pense, a witness on behalf of 
plaintiff, testified: 

He was a detective, with an office in the National Press 
Building, he knew plaintiff and defendant, first saw her a 
couple of days prior to November 13, 1936. He saw her 
one night at 8th & H Streets, N. E. getting out of an Olds- 
mobile car, she w’as pointed out and identified to witness 
by her husband. She lived at 1215 Penn Street, N. E. On 
November 13, he went to 1215 Penn Street, and looked for 
an Oldsmobile car, belonging to the co-respondent. He had 
checked up on the car himself at the 9th Precinct. Where¬ 
upon the following occurred: 

The Court: Just a moment. Is there any question here 
as to the ownership of the car with the same numbers? 

Mr. Long: No, your honor, there is no question 

24 about that. 

The Court: Then, it will not be necessary to have 
the subpoena that you asked for served? 
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Mr. Kriz: No, your Honor, it will not. 

The Court: I say, that being conceded, there is no need 
to issue it. 

Mr. Kriz: No, we can excuse the officer from the Traffic 
Office, if he is here. 

On November 13 or 14, he went to the home of the co¬ 
respondent, about ten blocks from the defendant’s apart¬ 
ment, and saw a man come out who fitted the co-respon¬ 
dent’s description, who drove an Oklsmobile car to 1215 
Penn Street, N. E., going into the apartment. A short time 
later he came out with defendant. The two of them went 
to 1013 M Street, N. E. She got out there, he did not. He 
went to various other places, subsequently picked her up, 
and he lost them. Later in the evening, or the early 
morning of the next day, he saw them about 8:50, at the 
premises occupied by Mrs. Garman. Mr. Wagner, one of 
his men, joined him there. Mr. Wagner is not now in the 
District, but in a training school in Norfolk. At 9:55 he 
saw a light come on in Mrs. Garman’s apartment as he was 
sitting in the street in front of the house. At ten o’clock, 
Mrs. Garman came walking down on Penn Street, and went 
into the apartment. He found Goodwin’s car directly op¬ 
posite, and Goodwin was in the act of getting into the car 
and driving away. He subsequently lost the car, but later 
that night found it parked about two blocks away. He got 
in touch with plaintiff and Mr. Wagner. He pointed out 
the co-respondent in the court room. Continuing, witness 
stated: I got in touch with Mr. Garman, the second Mr. 
Garman, Wagner and he sat and talked in the alley in the 
rear of the house and the two Garmans stayed in front. 
After twelve o’clock there were no lights. Thev staved in 
the respective positions in which they were parked, he to 
the rear, the Garmans in front. At 8:30 the follow- 
25 ing morning, he was given a signal by Mr. Garman to 
come to the front of the apartment, and found Good¬ 
win walking east on Penn Street toward his automobile, a 
block and a half away from the apartment. They con¬ 
fronted him on the street with the knowledge of what thev 
had known to transpire during the evening. He accused 
the co-respondent of spending the night there with Mrs. 
Garman in her apartment. He did not deny it. He heard 
Goodwin say 4 ‘ Are you trying to make trouble ? ” He asked 
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Mr. Garman “What are you going to do about it?” Sub¬ 
sequently, they all went to Mrs. Garman’s apartment. This 
was immediately after the conversation on the street with 
Goodwin. The door to the apartment was standing partly 
ajar. They walked in and sar Mrs. Garman, who was put¬ 
ting makeup on her face. In the bed-room they saw two 
double beds, one disarranged. There were all indications 
of two people having occupied that bed. Whereupon, the 
following occurred: 

Q. Well, now, can you tell us what was said? Can you 
tell us what vou said to Mrs. Garman and what she said 
to you? A. I said to Mrs. Garman “You entertained Mr. 
Goodwin here for the night. She said “Yes, what of it? 
I have a Mexican divorce, and I have a right to have him 
here during the night if I choose” or words to that effect. 

Q. Did she say anything about the Mexican divorce at 
that time? A. Yes, she said she had a Mexican divorce 
and felt she had a right to have Mr. Goodwin there if she 
choose. She had known Mr. Goodwin a long time, or prac¬ 
tically two years.” 

Thereafter they walked down the street, and at that time 
the co-respondent’s car was parked in front. A few min¬ 
utes later Mrs. Garman came down and got in the car and 
drove awav. 

mf 

On cross-examination, witness stated he could not give 
the exact conversation he had with Goodwin, but Goodwin 
was accused of spending the night at Mrs. Garman’s, he 
accused Goodwin of it, and the latter did not deny 
26 it, but asked plaintiff what he was going to do about 
it. They accosted Goodwin a bloack and a half from 
the apartment. Whereupon, the following occurred. 

By Mr. Long: 

Q. When you went up in the apartment and had the con¬ 
versation with Mrs. Garman, did she admit he had spent 
the night there? A. Yes. 

Q. Did she say so—just use the words she used in admit¬ 
ting it. A. The words she used—I remember she said 
“What of it; I have a Mexican divorce. I have a right for 
the man to be here.” 

Q. Didn’t she say “I have a right to go with whom I 
please? A. She may have used those words. I wouldn’t 
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say she didn’t, although I don’t remember the exact words. 

Q. Isn’t it a fact that you said, “Mr. Goodwin has been 
here” and she made the remark “I have a right to go with 
whom I please. I am divorced?” A. I wouldn’t say she 
did. 

Q. You are not sure of the exact words she did use? 
A. No, sir: I am not sure of the exact words. 

Q. Are you positive of the exact words that were used? 
A. I know she stated positively she had a Mexican divorce 
and that she had been going with Goodwin for practically 
two years. 

Whereupon, Gilbert Garman, a witness for plaintiff, tes¬ 
tified on direct examination: 

He was the nephew of plaintiff, had known defendant 
about twenty years, known her prior to marriage. On No¬ 
vember 14, 1936, plaintiff called witness on the telephone 
about 2:15 A. M. at his home on Channing Street, and then 
came for him. They went to Mrs. Garman’s apartment, 
where they met Mr. Pence and Mr. Wagner. He had never 

seen them before. Thev staved there until 8:40 A. M. 

* • 

Mrs. Garman’s apartment was pointed out to witness, being 
No. 4 on the top floor of the two story building. 
27 From 2:30 in the morning until 8:40 thev did not see 
any lights in the apartment. At 8:40 the co-respon¬ 
dent came out of the front entrance, and they followed him 
about a block. Mr. Pence stated to the co-respondent that 
they all knew he had spent the night with Mrs. Garman, 
which was not denied, but he said “What are vou going to 
do about it?” and the co-respondent left. They all went 
back to Mrs. Garman’s apartment, where they found her 
in the bathroom putting makeup on her face. All four of 
them entered the apartment, and walked to the bedroom, 
one bed had been in use, and two pillows had been used. 
He did not say anything to Mrs. Garman. Mr. Pence said 
“Mrs. Garman, what are you doing by running a disor¬ 
derly house and letting Mr. Goodwin spend the night with 
vou? 

By Mr. Kriz: 

Q. What did Mrs. Garman say? A. She said “I have a 
perfect right to do so, as I have a Mexican divorce, and 
been going with Mr. Goodwin almost two years.” 
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Thereupon they left, he subsequently saw the co-respon¬ 
dent and Mrs. Garman together a little later. 

On cross-examination he testified Mr. Pence had said to 
the co-respondent “We know you spent the night with Mrs. 
Garman” which he did not deny. He was walking on Penn 
Street when they accosted him, reading a paper, when they 
went to the apartment they went to the bedroom, saw two 
double beds there. Mr. Pence accused Mrs. Garman of 
running a disorderly house, and of letting the co-respon¬ 
dent spend the night with her, she did not admit nor deny 
it, but said she had a perfect right to do so as she had a 
Mexican divorce and she had been going with Mr. Goodwin 
about two vears. i 

Whereupon, plaintiff rested, and defendant, to maintain 
the issue on her part joined, testified as follows: 

Her husband came to her and said he would like to get a 
divorce, asked whether she would consent to go toi Reno, 
and he would pay the expense. This was about, 
28 April 1934, she and her husband were living together. 

When her husband found out how much it would 
cost, he said he couldn’t send her, he told her his sister 
had secured a Mexican divorce through Mr. Robertson, aid 
if she got one and Robertson said it was 0. K. she corld 
also have one and it would be legal. Plaintiff threatened to 
kill her, brought a man to their house, and they talked it 
over and she said she did not believe it legal, she would 
rather have a real one. The man told them to come down 
to his office and thev went there. She did not have an at- 
tornev, and he had the papers written out and they signed 
them, and he let them known when the divorce came through. 
She stated both signed the separation agreement, and iden¬ 
tified same, also that the Mexican divorce papers; were 
signed at the same time. Later she was told to come down 
and see Mr. Burrows, who told her he had secured the 
divorce and she was free, and to bring her husband; down 
there. Mr. Robertson, the lawyer, was there, and they 
went over all the papers and read them, and Mr. Robert¬ 
son assured her it was legal. 

After the papers were signed, her husband transferred 
the house to her, she had to assume the first trust, which 
was subsequently put into the building association. Her 
husband left the house the same night they got the papers. 
He had always paid the amounts of maintenance due un- 
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der the agreement, except in one or two instances. The 
child had been living with her since the separation, w’as 
allowed to visit her father, she stayed with him week ends, 
she was there a month during last summer. 

On November 13, Goodwin drove her to her sisters’, at 
717 Florida Avenue, where he left her with his car, she and 
her mother and sister in law went to a bingo party, the 
co-respondent let her have his car. They stayed at the 
bingo party until about 11:15, and then witness took her 
sister and mother in law to their homes about 12 o’clock. 
After that she parked Goodwin’s car, he had told her she 
have it all night. This was about twelve or a little 
29 after. She then went to her apartment and to bed. 

She did not seen Goodwin that night, had not seen 
him since eight o’clock that evening, he had left her at 
8th & Florida Avenue. She did not see him until the next 
morning. At this time the daughter was spending the 
week-end with her father. 

In the morning she was dressed when Mr. Goodwin 
knocked on the door, he asked where the car was parked 
and wanted the keys, about 8:00 or 8:30. She was in a 
hurry, she would be late for work. She was coming her 
hair when her husband, Mr. Pence and Mr. Garman came 
in. Whereupon the following occurred. 

Bv Mr. Long: 

Q. Who were they? A. It was my husband that came in 

first. Then another man pushed the door. It was Mr. 

Pence, and then another man and behind them Mr. Garman, 

my husband’s nephew. They stood in a little alcove in 

the hall, and stood there and mv husband came to me and 

said “Your boy friend just left here. I ought to smash 

vour face in. 

% 

Q. Who said that? A. My husband said that. I said 
“You are not going to smash my face.” I said “What are 
you all doing here?” He said “Mr. Goodwin spent the 
night here.” I said “I beg your pardon, he did not.” My 
husband walked toward the bedroom and said, “I see the 
bed has been slept in.” I said “Yes, I slept in the bed.” 
I said “Listen, you all get out. You have no right in there” 
I said “I pay the rent for this apartment and you all have 
no warrants. ’ ’ 
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He said “You mean Mr. Goodwin pays the rent.” I 
said “No, Mr. Goodwin does not pay the rent.” • I said 
“Get out” and Mr. Pence came over and said to me “Do 
you know who I am?” I said “No, I don’t, and further¬ 
more, I don’t care. 

He said “You are running; a disorderlv house” I said 
“No, I am not runing a disorderlv house.” I said “If 
vou think going with a man for a vear is being dis- 
30 orderly, I don’t” I said “1 don’t run around with 
men” and I told them to get out and I pushed them 
out into the hall, and the phone rang and I pushed them 
out into the hall, and I closed the door.” 

Mr. Goodwin called her, he asked her if she was all right, 
stated to her that her husband and some fellows stopped him 
in the hall. She then came out of her apartment and Good¬ 
win took her to work. Her daughter goes to the Wheatley 
School, is healthy and well developed, and witness is able 
to take care of her daughter, is employed and gets alimony 
from her husband, $40 a month. I 

On cross-examination, she testified she had been going 
with Mr. Goodwin after the present suit was filed, and be¬ 
fore, she had known him for about a year prior to the filing 
of the suit. Her husband wanted the divorce, had threat¬ 
ened her, but she took no action with regard to the threats. 
At the time of the Mexican divorce they were living in the 
same house, not as man and wife. Plaintiff worried her 
sick, lie wanted it, and brought the man to her. They both 
went to the divorce bureau together, there was no denial 

of that fact. She said she was told bv Mr. Robertson who 

•/ 

had gotten one for Mr. Garman’s sister, that a Mexican 
divorce was absolutely legal in the District of Columbia, 
or she would not have consented. Mr. Robertson was her 
husband’s attorney, and she met him at the Mexican agent’s 
office. He was a verv good lawver and she knew as long 
as lie said it was legal, and her sister-in-law wouldn’t get 
anything except it was good, and she took their word for 
it. She never had an attorney, and didn’t know whether 
she should have had one or not. She knew there were other 
lawyers in the District, but didn’t go to any of them. She 
had a lawyer prior to the Mexican divorce, and her husband 
said to drop both of their lawyers and get a Mexican di¬ 
vorce and he would pay for it. She had filed a suit against 
her husband, but did not recall the attorney’s name, his 
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office was on 17th Street. Whereupon, the following oc¬ 
curred : 

31 Bv Mr. Kriz: 

Q. As a matter of fact, when were you first advised this 
Mexican divorce was not worth the paper it was written 
on ! A. When was I advised l 

Q. Yes A. After we had secured it, we saw pieces in the 
papers that it was not any good, so I took these papers down 
and went to Jean Boardman, the lawyer, and I asked him if 
they were any good, I asked about these papers and he 
said that they were not worth the paper they were written 
on.” 

Boardman called her about it subsequently, and wanted 
to take the case, but she did not bother about going back. 
She was told it was not worth the paper it was written on, 
and came to the Court House, and they told her the same 
thing. Whereupon, the following occurred: 

32 Bv Mr. Kriz: 

Q. What caused you to come to this court? A. Mr. Board- 
man said it was not anv good. Then I told mv husband 
and he said it was absolutely good. 

Q. What caused you, Mrs. Garman, to come down to this 
court l A. To find out whether it was good or not. 

Q. You could have done that prior to the time you visited 
Mr. Boardman, couldn't vou l A. It mav have been before, 
I don't remember." She saw a Mr. Baker at the Court 
house, her sister knew him. 

In accordance with the separation agreement, her hus¬ 
band moved out that night, lie conveyed the real estate to 
her, and he observed the terms of the separation agree¬ 
ment and still did. They went to the bingo game at the 
Pythian Temple, at 9th & Mt. Vernon Place, on November 
13, it was a Friday night, her sister and mother-in-law went 
with her. Goodwin let her have his car and she kept it all 
night, he was not in her apartment that night at all. He 
knew her well enough to call her Mildred, and she called 
him Edwin, she had known him a long time. He telephoned 
her right after he left her apartment on the morning of 
November 14, to find out if she was all right, and subse¬ 
quently took her to work. What plaintiff’s witnesses had 
testified to was not correct, Mr. Pence said nothing to her, 
she never opened her mouth about the Mexican divorce. 
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The co-respondent visited her on the average of two or 
three times a week, came to get them and take them for a 
ride or to a show. Sometimes he had his car and some¬ 
times he didn’t. Sometimes she had his car and 

33 kept it all night and used it the next day. She could 

give no dates when she had used the car, it was so 

manv times. Mr. Goodwin took her and the child to Wild- 
%■ 

wood, N. J. on her vacation, together with her 16 year old 
niece, he drove them up there. She went to Atlantic City 
with him, along with another couple, on another occasion, 
a Nicholas Pocipe and a Shirley Schwartz. She did not 
know him, did not know what he did, did not know where 
he lived. Shirley Schwartz was a friend of hers, did not 
know what she did, thought she worked, and had not seen 
her for some little time. She did not recall the date of her 
trip to Atlantic City, did not know where they stayed. 
Miss Schwartz and witness had a room together, and Mr. 
Goodwin and Mr. Pocipe went some place else. 

Mr. Goodwin did not answer her telephone, and if anyone 
said they heard a man’s voice on her telephone, it was not 
true, but she wouldn’t know, she wasn’t there. Goodwin 
had no key to her apartment, the only time he had one was 
when he went there to get something for her. She and 
Mr. Goodwin went to Mr. Long’s office when she was 
served with the papers in this suit. 

Witness is employed, earning $70. per month, she receives 
no income from the property, it is now rented for $50 a 
month, and her grandfather handled the property for her. 

On re-direct examination, witness testified she got no 
income from the property, Goodwin lived at 901 L Street, 
N. E., the trip to Wildwood was on July 12th, they re¬ 
mained there from Monday, July 12th, to the following 
Saturday, thev went in Goodwin’s machine, her 16 vear 
old niece and daughter were with her, she and her daughter 
and niece had a one-room, kitchinette and bath apartment. 
Goodwin had a room of his own. The trip to Atlantic City 
was with the other couple, was before the suit was filed, in 
the summer of 1936, and she staved with Shirlev Schwartz. 
The Baker she saw at the Court House was in some room, 
she did not recall on what floor. 

On re-cross examination, she testified she went to 

34 Wildwood in 1937, also went to Atlantic City the 
same year, but subsequently admitted in was in 1936, 
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and she did not have her daughter with her on this occasion. 
They made one trip in 1936, without her daughter, and one 
trip in 1937 with her daughter, and on each of these trips 
Mr. Goodwin accompanied them. 

Edwin Goodwin, co-respondent, testified as a witness for 
the defendant, stated he lived at 901 L Street, N. E., he had 
never lived at 1215 Penn Street, X. E., never kept any of 
his belongings there, did not have a key to the apartment, 
did not pay the rent. On the evening of November 13-14, 
about 7:45 he went to Mrs. Garman’s house and drove her 
over to 7th & Florida Avenue, N. E., and he gave her the 
car for the balance of the night. He went to a place at 
8th & H Streets, X. E., called the “Rendezvous” and he 
staved there until two or two thirtv. A fellow bv the name 
of Leonard Johnson, an electrician, was with them, also 
three or four others. After that he went to a curb lunch¬ 
room, with Johnson. He did not have his car at that 
time. He spent the night with Johnson, stayed at his house 
until seven in the morning, and then went to 1215 Penn 
Street. He went to Mrs. Garman’s apartment, and asked 
her where the car was, and u*ot the kev. Told her he would 
take her to work. He then left and about 200 vards awav, 
he was approached by Mr. Garman and three other gentle¬ 
men. They approached him and he asked them if they were 
looking for trouble. He did not know whether Garman 
bore him malice. The detective stated he was a private 
detective, and “this was grounds for divorce” and when 
he said that, the witness said “What are you going to do 
about it?” 

He then walked up the street to his car, and called Mrs. 
Garman on the telephone, and asked her if she was all 
right. She stated she was, that her husband had been there 
and was going out then. Witness told her he was coming 
over to take her to work. He drove Mrs. Garman to 
35 work and then went to Mr. Long’s office. He did 
not think in the whole time he had known Mrs. Gar¬ 
man, in two and a half years, he answered the telephone 
over twice, because he was told not to answer it. He did 
not spend the night of November 13th or 14th at Mrs. Gar- 
man’s home. 

On cross-examination, he testified he was served with 
process at the court house, he came with Mr. Long. He 
filed no answer to the bill. He never kept any of his be- 
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longings at Mrs. Garman’s. After he was stopped on the 
street by plaintiff and the other men, he called Mrs. Garman 
on the telephone, and asked her whether she was all right. 
He told her that her husband had approached him on the 
street, but he did not know whether the party was going 
to her house or not, he assumed that. There was no par¬ 
ticular reason why he had called her, he knew he was going 
to see her a few minutes later to take her to work. On the 
same morning, he went to Mr. Long’s office, but at that 
time, the bill of complaint had not been served upon him, 
he knew he would have to have a lawyer. The reason he 
did not file an answer was he did not want the process 
server to come to his house, because his mother was in bad 
health. He came down to the Court House with Mr. Long, 
to the marshal’s office, and no answer had been filed since 
that date, so far as he knew, Mr. Long handled everything. 

Up to the present time, he had known Mrs. Garman about 
two and a half years; he was told bv Mrs. Garman not to 
answer the telephone in her apartment. She did not give 
him any reason why he should not answer it; the only time 
lie had a kev was when she gave it to him. 

W W 

Leonard Johnson, called as a witness on behalf of defen¬ 
dant, testified he knew the co-respondent, that he recalled 
seeing Mr. Goodwin on that night, met him around 8:30 or 
9 o’clock at the Rendezvous on H Street, they sat around 
until closing time, and he invited Goodwin to say at 
36 the house with him that night, at 807 H Street, N. E. 

which Goodwin did, leaving about 7:30 or 7:45 the 
next morning. 

On Cross-examination, witness stated he had known Good¬ 
win for about fifteen years, they had been boys together, he 
saw him nearly every other night, possibly every night in 
the week. In November, 1936, Goodwin lived at the same 
place he is now living, at 9th & L Streets, he did not; know 
the exact number. His residence was about five blocks from 

the Rendezvous. He could not recall anvone else who 

•/ 

was there that night, could name only a Mr. Ready out of 
five or six or mavbe a dozen mutual friends, did not knew 
what time Ready left, recalled a man by the name of Boy e 
was there, did not know what time he got there or when 
he left; could not state whether it was the night of Novem¬ 
ber 13th or not. Goodwin spent the night with witness, 
was with witness until about 7:45 in the morning, when he 
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left to get his ear. Goodwin did not give him any reason as 
to why he wanted to spend the night, except that witness 
lived three doors from the Rendezvous, and he knew Good¬ 
win only lived five or six blocks from the place. Goodwin 
never spent a night with him since that time, this was the 
only occasion. He fixed the date particularly in view of the 
fact that Goodwin had told the witness what had happened 
to him on the street. He saw Goodwin practically every 
night since that time. 

Elva Elizabeth Behren, a witness called on behalf of de¬ 
fendant, testified she was defendant’s sister, on November 
13th, 1936, they attended a bingo party. Defendant met 
them around 7:30, called for them at 717 Florida Avenue, 
X. E., in Goodwin’s car, and went to the Pythian Temple. 
They remained there until about 11, and then had a sand¬ 
wich and went home. There were three of them in the 
party, and Mrs. Garman drove the car. Mrs. Garman left 
them about twelve o’clock. That defendant acted toward 
her daughter as any mother would, certainly had 
37 been a good loving mother. 

On cross-examination, stated she recalled the date 
specifically because on the Saturday, the afternoon of the 
14th, her mother called her to one side and told her what 
had happened that morning, she bore the occurrance in 
mind. After Mrs. Gorman left she drove in the direction 
of her home. 

Lilian G-agagn, called as a witness on behalf of defen¬ 
dant, testified she knew the witness, Mrs. Behren, and her 
sister. Mrs. Garman, she had been told of the occurrance 
and fixed the time as November 12th, she was with Mrs. 
Garman that night, who had called for her with Mr. Good¬ 
win’s car at 717 Florida Avenue, N. E., about 7:30, they 
went to the Pythian Temple, and stayed there until about 
eleven o’clock, had a sandwich and went directlv home to 
her house. Witness did not see Mr. Goodwin that evening. 
That defendant was a very good, loving, kind mother. 

On cross-examination, witness stated she had known Mrs. 
Garman about two years and a half, she first met Goodwin 
about a vear ago, met him through Mrs. Garman. Mrs. 
Garman came after witness in Mr. Goodwin’s car, had fre¬ 
quently seen her and a Mr. Goodwin together, they would 
drop by her house in the evenings. Witness never went 


THEODORE S. GARMAN VS. MILDRED L. GARMAN. 


33 


driving with Mrs. Garman on any other occasion except 
that of Friday, which was November 13. Mrs. Garman had 
come over the next day and told witness what had hap¬ 
pened. 

Elizabeth Davis, a witness called on behalf of defendant, 
testified she knew Mrs. Garman, she went to Wildwood, 
N. J. this summer, in July. Mr. Garman, Mr. Goodwin, 
Shirley Garman and witness made up the party, all went 
in Goodwin’s car, and while at Wildwood slept with Mrs. 
Garman and the daughter. Goodwin had another room, 
witness stayed at Wildwood for a week, and went to Atlan¬ 
tic Citv one afternoon. That Mrs. Garman acted toward 
her daughter as anv mother wood. Mr. Goodwin never 

staved at Mrs. Garman’s while she was there. 

* 

38 On cross-examination, witness testified she was 16, 
and they went to Wildwood for a vacation, went in 
Goodwin’s car. 

Henrietta Hoffman, a witness called on behalf of defen¬ 
dant, testified on direct examination she frequently spent 
week-ends at Mrs. Garman’s, and sometimes spent the 
night, she knew Goodwin, he did not live there, and she 
never knew him to spend the night there, that the conduct 
of Mrs. Garman toward her daughter was similar to that 
of any other mother, she shared everything with the 
daughter, and was wonderful to her. 

On cross-examination, stated she had never seen the 
plaintiff come to the apartment, she would visit it three or 
four times a week, for the last two years, she had seen Mr. 
Goodwin there, but never later than 9 or 10 p. m., they 
would all sit up, and witness would sleep with Mrs. Garman. 
There was only one bed, and sometimes Mrs. Garman would 
sleep on the soft in the front room. Whereupon, the fol¬ 
lowing Occurred. 

i 

By Mr. Kriz: 

Q. Did Mr. Goodwin ever sleep in the front room? A. 
Mr. Goodwin has never slept there. 

Whereupon, the defendant rested, and the Court stated 
the following: “I will have counsel prepare a brief for 
me on the question as to the effect of this agreement in so 
far as it may be construed as a permission of the wife of 
misconduct. Until that is done there is no reason for me 
to pass on any other question.” 
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left to get his car. Goodwin did not give him any reason as 
to why he wanted to spend the night, except that witness 
lived three doors from the Rendezvous, and he knew Good¬ 
win only lived five or six blocks from the place. Goodwin 
never spent a night with him since that time, this was the 
only occasion. He fixed the date particularly in view of the 
fact that Goodwin had told the witness what had happened 
to him on the street. He saw Goodwin practically every 
night since that time. 

Elva Elizabeth Behren, a witness called on behalf of de¬ 
fendant, testified she was defendant’s sister, on November 
13th, 1936, they attended a bingo party. Defendant met 
them around 7:30, called for them at 717 Florida Avenue, 
X. E., in Goodwin’s car, and went to the Pythian Temple. 
They remained there until about 11, and then had a sand¬ 
wich and went home. There were three of them in the 
party, and Mrs. Garman drove the car. Mrs. Garman left 
them about twelve o’clock. That defendant acted toward 
her daughter as anv mother would, certainly had 
37 been a good loving mother. 

On cross-examination, stated she recalled the date 
specifically because on the Saturday, the afternoon of the 
14th, her mother called her to one side and told her what 
had happened that morning, she bore the occurrance in 
mind. After Mrs. Gorman left she drove in the direction 
of her home. 

Lilian Gagagn, called as a witness on behalf of defen¬ 
dant, testified she knew the witness, Mrs. Behren, and her 
sister, Mrs. Garman, she had been told of the occurrance 
and fixed the time as November 12th, she was with Mrs. 
Garman that night, who had called for her with Mr. Good¬ 
win’s car at 717 Florida Avenue, N. E., about 7:30, they 
went to the Pythian Temple, and stayed there until about 

eleven o’clock, had a sandwich and went directly home to 

7 + 

her house. Witness did not see Mr. Goodwin that evening. 
That defendant was a very good, loving, kind mother. 

On cross-examination, witness stated she had known Mrs. 
Garman about two years and a half, she first met Goodwin 
about a year ago, met him through Mrs. Garman. Mrs. 
Garman came after witness in Mr. Goodwin’s car, had fre¬ 
quently seen her and a Mr. Goodwin together, they would 
drop by her house in the evenings. Witness never went 
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driving with Mrs. Garman on any other occasion except 
that of Fridav, which was November 13. Mrs. Garman had 
come over the next day and told witness what had hap¬ 
pened. 

Elizabeth Davis, a witness called on behalf of defendant, 
testified she knew Mrs. Garman, she went to Wildwood, 
N. J. this summer, in July. Mr. Garman, Mr. Goodwin, 
Shirley Garman and witness made up the party, all went 
in Goodwin’s car, and while at Wildwood slept with Mrs. 
Garman and the daughter. Goodwin had another room, 
witness stayed at Wildwood for a week, and went to Atlan¬ 
tic Citv one afternoon. That Mrs. Garman acted toward 
her daughter as anv mother wood. Mr. Goodwin never 
staved at Mrs. Garman’s while she vras there. 

38 On cross-examination, witness testified she was 16, 
and they went to Wildwood for a vacation, went in 

V 7 

Goodwin’s car. 

Henrietta Hoffman, a witness called on behalf of defen¬ 
dant, testified on direct examination she frequently spent 
week-ends at Mrs. Garman’s, and sometimes spent the 
night, she knew Goodwin, he did not live there, and she 
never knew him to spend the night there, that the conduct 
of Mrs. Garman toward her daughter was similar to that 
of any other mother, she shared everything with the 
daughter, and was wonderful to her. 

On cross-examination, stated she had never seen the 
plaintiff come to the apartment, she would visit it three or 
four times a week, for the last two years, she had seen Mr. 
Goodwin there, but never later than 9 or 10 p. m., they 
would all sit up, and witness would sleep with Mrs. Garman. 
There was only one bed, and sometimes Mrs. Garman would 
sleep on the soft in the front room. Whereupon, the fol¬ 
lowing Occurred. 

Bv Mr. Kriz: 

* : 

Q. Did Mr. Goodwin ever sleep in the front room? A. 
Mr. Goodwin has never slept there. 

Whereupon, the defendant rested, and the Court stated 
the following: “I will have counsel prepare a brief for 
me on the question as to the effect of this agreement in so 
far as it may be construed as a permission of the wife of 
misconduct. Until that is done there is no reason for me 
to pass on any other question.” 
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Be it further remembered that the foregoing contains the 
substance of all the evidence given on the hearing of this 
cause, and exach of the exceptions stated to have been taken 
by the attorneys for the plaintiff were so taken and were 
dulv allowed and noted bv the Court, and in order that each 
and every thereof may be preserved and made of 
39 record this statement of evidence is duly stated, ap¬ 
proved and signed, and ordered to be made of record 
in the above entitled cause this 8th dav of November, 1937. 

Bv the Court: 

JENNINGS BAILEY 
Justice . 

Approved: 

H. P. LONG, 

Attorney for Defendant. 

Endorsed on Cover: No. 7072 Garman, Appellant, v. 
Garman. United States Court of Appeals for the District 
of Columbia Filed Nov 13 1937 Moncure Burke, Clerk 
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United States Court of Appeals for the 
District of Columbia 

OCTOBER TERM, 1937. 


No. 7072. 


THEODORE S. GARMAN, 
Appellant, 

vs. 

MILDRED L. GARMAN, 
Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 

This appeal is from a final decree of the District 
Court of the United States for the District of Colum¬ 
bia, dismissing a suit filed by Theodore S. Garman 
(hereinafter referred to as plaintiff), against his wife, 
Mildred L. Garman (hereinafter referred to; as de¬ 
fendant), and one Edward J. Goodwin, named as co¬ 
respondent. Plaintiff sought a decree of absolute di¬ 
vorce from defendant on the ground of adultery, as 

i 

well also the custody of the infant child of plaintiff and 
defendant (R. 1-4). 

The bill alleges the marriage of plaintiff and defend¬ 
ant, their continuous residence since said date in this 
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District, the birth of one child to them. It also alleges 
a prior suit for divorce between the same plaintiff and 
defendant, on the ground of adultery, and a reconcilia¬ 
tion between them. Thev thereafter cohabited in the 
matrimonial relationship, until the middle of April, 
1934, when plaintiff and defendant entered into a 
separation agreement, a copy of which is annexed to 
the bill of complaint (R. 4-8). The same provided, 
among other things: 

“That it shall be lawful for each of said parties 
to live separate and apart from each other and to 
reside from time to time at such place or places 
and with such person or persons as either party 
may see fit, without any restraint or interference 
from the other, in all respects as if such party were 
unmarried/' 

About May 1,1934, plaintiff left the marital domicile, 
and fully complied with each and every of the other 
terms of said agreement. (R. 4; 15; 25; 26). 

On May 18th, 1934, a Mexican divorce was granted 
to plaintiff and defendant, the wife being the party 
plaintiff in said proceedings (R. 15). They believed it 
to be valid until six or eight months thereafter, until 
they were advised to the contrary (R. 15; 27; 28). 
Neither of them ever resided in Mexico, either prior 
or subsequent to the granting of said alleged decree 
of divorce (R. 15; 27) and both were in the District of 
Columbia at the date of the entrv thereof. 

On November 13-14, 1936, the defendant committed 
adultery with the co-respondent in this District, (R. 
3; 15; 16; 18; 19; 20; 21; 22; 23; 24). 

On November ISth, 1936, the bill of complaint was 
filed. 
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It is respectfully submitted that the record contains 
ample proof of the charge of misconduct on the part 

i 

of defendant wife. The co-respondent filed no answer 
to the bill. The trial justice found ample proof of 
adultery, and, at the close of the case, requested a 
brief from counsel (R. 33) in the following language: 

i 

‘ ‘ I will have counsel prepare a brief for me on 
the question as to the effect of this agreement in 
so far as it may be construed as a permission of 
the wife of misconduct. Until that is done there 
is no reason for me to pass on anv other ques¬ 
tion.” 

Briefs were duly submitted, and on October 22nd, 
1937, Mr. Justice Bailey filed the following memoran¬ 
dum opinion (R. 11): 

“I find that the Mexican divorce was obtained 
with the co-operation and consent of both parties, 
and on the authority of Curry vs. Curry, 65 App. 
D. C. 47 both the original and cross-bills should be 
dismissed. In addition inasmuch as the husband 
joined in obtaining the Mexican divorce, and ex¬ 
pressly under the contract entered into between 
the parties agreed that the wife might live with 
whomsoever she pleased, he consented to any 
illicit intercourse that she might thereafter enter 
into. Bailey, J. ” 

On October 25th, 1937, a decree was entered dismiss¬ 
ing the bill and cross-bill, and appeal noted. 

Assignment of Errors. 

The assignment of errors (R. 12) are as follows. 
The Court erred: 

1. In entering the final decree herein dismissing the 
bill of complaint. 
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2. In failing to enter a decree for plaintiff as prayed 
for in said bill of complaint. 

3. In holding that any consent to his wife’s living 
where and with whom she pleased, was in sub¬ 
stance and effect a consent by the said husband 
for his said wife to engage in illicit intercourse 
with another or others. 

4. In holding that the terms of the separation agree¬ 
ment (the Mexican divorce being invalid), grant¬ 
ed a license to defendant to commit adulterv. 

mt 

5. In holding that the plaintiff consented to such 
misconduct. 

6. In holding that, in view of the fact that the de¬ 
fendant knew the Mexican divorce invalid, the 
separation agreement was a consent by the plain¬ 
tiff to the commission of such adulterv bv the 

• •> 

defendant. 


Argument. 

The assignments of error will not be treated sepa¬ 
rated, in view of the fact that thev all relate to the 
startling proposition set forth by the trial court in its 
memorandum opinion (R. 11, Request for Brief, p. 33). 
In other words, by reason of having entered into a 
written agreement relative to the support and main¬ 
tenance of a wife and minor child, the trial justice holds 
by the mere use of words, one party may agree that 
another may commit a matrimonial offense; commit a 
crime—which courts themselves are powerless to per¬ 
mit ! 
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Divorce obtained by one spouse by simulated resi¬ 
dence is void. 

In a long established line of decisions, this court has 
held, time and again, that a divorce obtained by one 
spouse by simulated residence in a state or country 
other than that of the matrimonial domicile is not 
binding on the courts of the other states. 

In the instant case, the parties did not even have 
the benefit of a “simulated residence/’ their divorce, 
as the record shows, being obtained by mail, while they 
were residing in this District (R. 15). 

At the expense of being prolix, we cite in support of 
this proposition: Friedenwald vs. Friedenwald, 57 App. 
D. C. 13, 16 Fed. (2) 509; Simmons vs. Simmons, 57 
App. D. C. 21&; 19 Fed. (2) 690; Jacobi vs. Jacobi, 45 
App. D. C. 442; Diggs vs. Diggs, 53 App. D. C. 58; 288 
Fed. 262; Benson vs. Benson, 59 App. D. C. 271, 40 
Fed. (2) 159; Andrews vs. Andrews, 188 U. S. 14; Had¬ 
dock vs. Haddock, 201 U. S. 562; Holt vs. Holt, 62 
W. L. R. 202; Cover vs. Mattingly, 62 W. L. R. 967, 
(Mexican divorce). 

The parties, as heretofore stated, never left this 
District, and never resided elsewhere (R. p. 15). The 
Mexican court had no jurisdiction of either the parties 
or the subject matter, and the decree entered is there¬ 
fore void. The case of Cover vs. Mattingly, 62 W. L. 
R. 967, held that a Mexican divorce decree purporting 
to grant a divorce to residents of this District was 
entitled to no recognition, and a marriage entered rely¬ 
ing upon such decree, to be void ab initio. This deci- 
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sion was on December 6, 1934, seven months after the 
Mexican decree involved in the case at bar, dated May 
16, 1934. It is true that it is a decision of the trial 
court, but appears to be the only case in this jurisdic¬ 
tion involving: the validitv of a Mexican divorce. Mr. 
Justice Adkins, who rendered the opinion, said: 

“The rule on this question is * * * that to give 
the court of any state jurisdiction over the mar¬ 
riage relation between a husband and wife, one 
of the parties, at least, must have a domicile with¬ 
in the state/' 

The foregoing is quoted from Justice Cooley in Peo¬ 
ple vs. Dorwell, 25 Mich. 247-254. The rule is predicated 
upon the fundamental principle that marriage creates 
a status in which the state has a vital interest , that to 
each state belongs the sovereign and exclusive right to 
regulate the status of its citizens , and it is imperative 
to the preservation of its social order that no state 
permit a foreign state to interfere with the domestic 
relations of its citizens. The rule has been applied 
even though the statute of the state in which the di¬ 
vorce was granted contained no residential require¬ 
ments. Jackson vs. Jackson, 1 Johns (XY) 424-426. 
There are numerous decisions in the state courts pass¬ 
ing upon the validity of decrees obtained in the courts 
of a territory by persons who had not become residents 
of such territory. Invariably such decrees were held 
invalid, on the ground that the court had no jurisdic¬ 
tion to determine the marital status of residents of 
other states. Hood vs. State, 56 Ind. 263, State vs. 
Armington, 25 Minn. 29; Litowich vs. Litowich, 19 
Kans. 451. 
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Coming now specifically to Mexican divorces, the 
rule has been applied by a number of state courts in 
passing upon the validity of such foreign divorce. In 
Reik vs. Reik, 109 N. J. Eq. 615 (Affirmed 112 N. J. Eq. 
234) the husband actually went to the State of Morelos, 
Mexico, for the purpose of obtaining a divorce, and did 
so. Held, he had not obtained a bona fide residence 
in Mexico, and the divorce was invalid. 

In Alzmann vs. Maher, 246 N. Y. 60, 231 App. Div. 

139, the facts were similar to that of the case at bar. 

The divorce was obtained bv the husband from a court 

* 

in Sonora, Mexico. Neither party had ever been in 
that state. Held, the divorce was invalid. 

The same conclusion was reached in Dailey vs. Dai- 
ley, 154 Wash. 199, where a divorce was granted in 
the State of Sonora to a resident of Takoma, Washing¬ 
ton. i 

And as was said in Hilton vs. Gugot, 159 U. S. 167: 

“The granting by a foreign court of a decree of 
divorce to residents of this District under the cir¬ 
cumstances of this case is contrary to the policy 
of our law.” 

Plaintiff and defendant, as heretofore stated, never 
left the District, and never resided elsewhere (R. 15). 
The Mexican court had no jurisdiction of either the 
parties or subject matter, and the decree entered is 
therefore void, leaving them still husband and wife in 
the purview of the law. j 

And certainly no court would go to the extent of 
holding that a separation agreement could grant to 
defendant the right to commit adultery, in view of the 
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fact that she knew the Mexican divorce decree was 
void. The separation agreement merely fixed the finan¬ 
cial relationship of the parties. This matter is dis- 
cussed subsequently, and will not be here referred to. 

It is undisputed that the defendant wife had actual 
knowledge of the nullity of the Mexican decree, had 
made an independent investigation thereof long before 
she committed the acts complained of; and she knew 
this to be a fact, for she had threatened to file Suit 
against the plaintiff (R. 15) to get more alimony. 

Did the separation agreement grant to defendant 
wife a license to commit adultery? 

The opinion of the trial justice, set forth on R. 11, 
and an indication of which appears on R. 33, is so 
startling when considered with the settled law of sepa¬ 
ration agreements, and particularly of the terms of 
the agreement in the instant case (Plaintiff’s Exhibit 
A, R. p. 4 to 8) as to be received with amazement. 

The opinion practically finds that merely because 
plaintiff entered into an agreement of separation, that 
this was tantamount to a consent that his wife could 
commit adultery. There can be no possible miscon¬ 
struction as to the meaning of the opinion, for the 
trial court says R. 11: 

“* * * expressly under the contract entered into 
between the parties agreed that the wife might 
live with whosoever she pleased, he consented to 
any illicit intercourse that she might thereafter 
enter into 

It gives the stamp of judicial approval to an agree¬ 
ment, the construction of which, if argued to any court, 
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would bring prompt castigation to any member of 
the bar. 

In considering the question, the attention of this 
court is directed to the fact that not only are the par¬ 
ties interested, but the State also has an interest and 
certain rights and duties with respect to the general 
public. In the examination of the record, this court 
will find the trial court in dismissing the bill, did not 
do so on the ground the adultery was not proven, but 
entering a memorandum opinion granting to defendant 
wife a license to commit adultery, and justifying its 
opinion by Curry vs. Curry, 65 App. D. C. 47, 79 Fed. 
(2nd) 172. 

In that case, both parties arranged for a financial 
settlement, and the wife obtained a divorce in Nevada, 
so that the husband could marry another person, which 
he did. The divorced wife sued the husband mainlv 
for the reason of his failure to make payments under 
the agreement. She at least had a 4 ‘simulated resi¬ 
dence’ ’ in Nevada. 

In the case at bar the wife obtained the divorce in 
Mexico. In spite of what she attempts to say (R. 25) 
with regard to coercion, it is submitted that “nothing 
appears which amounts to legal duress or coercion” 
Curry vs. Curry {supra). She obtained the advice of 
counsel as to the validity of the same (R. p. 28) and 
was told it was worthless, AND YET, KNOWING 
THIS TO BE A FACT, AND THAT SHE WAS 
THUS STILL THE WIFE OF PLAINTIFF, SHE 
GIVES HER ADULTEROUS PROCLIVITIES AND 
DISPOSITION FULL REIN, and when charged with 
the same, says R. p. 24: 
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“Q. What did Mrs. Garman say? 

A. I have a perfect right to do so, as I have a 
Mexican divorce, and been going with Mr. Good¬ 
win almost two vears.” 

•> 

In the Curry case (supra) the court had before it 
connivance in the procurement of the divorce, for the 
purpose of permitting the husband to marry another. 
In the case at bar both parties attempted to obtain a 
divorce in Mexico, the legal effect of which had not 
then been passed upon by the courts of the District. 
The wife was the plaintiff and the party seeking the 
decree. In addition, a separation agreement which 
only fixed the financial status of the parties, and 
nothing more, can in no way be construed as a license 
to the wife to commit adultery, when she knew several 
months thereafter that the same was void. It is sub¬ 
mitted that there can be only one answer, and that is, 
that such agreement did not! 

The law of separation agreements, in relation to the 
opinion of the trial court, and the facts in the instant 
case. 


Under the separation agreement executed between 
the parties on April 24, 1934, and as part of the Mexi¬ 
can divorce transaction, it is provided (R. 4-7): 

“ WHEREAS, the said parties desire to enter into 
an agreement for the purpose of fixing their finan¬ 
cial relations , NOW THEREFORE &c. 

1. That it shall be lawful for each of the said par¬ 
ties to live separate and apart from the other and 
to reside from time to time at such place or places 
and with such person or persons as either party 
may see fit, without anv restraint or interference 
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from the other, in all respects as if such party were 
unmarried. ’ ’ 

On May 1st, 1934 (and after the execution of this 
agreement) plaintiff left the martial domicile; on May 
16th, 1934, the Mexican divorce was granted. Plain¬ 
tiff and defendant were both thereafter advised that it 
was null and void. 

Under the opinion of the trial court, is a separation 
agreement entered into between the parties: 

“A LICENSE TO COMMIT ADULTERY?” 

It is respectfully submitted that it is not. 9 R. C. L. 
p. 322, Par. 98. The agreement contemplates no such 
license, and no agreement entered into could possibly 
have such effect. It would be shocking to the sense of 
anv court or individual. The cases have had occasion 
to pass upon the question in similar situations, some 
without mentioning the terms of the agreement, others 
setting forth agreements going much further than the 
one in the instant case, where, after the execution of 
the agreement, one party or the other thereto was 
guilty of misconduct. In some of the cases, it was very 
apparent that at the very time the agreement was enter¬ 
ed into, one of the parties thereto was then engaged in 
illicit cohabitation, and the courts have held that this 
did not bar the other party to the agreement from the 
relief sought. 

In Franklin vs. Franklin, 154 Mass. 515, 28 N. E. 682, 
it appeared plaintiff had intercourse with defendant 
prior to marriage, and married defendant under an 
agreement that they should not live together as hus- 
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band and wife; that immediately after marriage the 
parties separated, and had never lived together in the 
martial relationship. Since the marriage (and while so 
separated) defendant committed adultery. The lower 
court held the suit could not be maintained. On ex¬ 
ceptions to the finding, and in holding otherwise, the 
appellate court said, p. 516: 

“The libellant is not guilty of such a martial wrong 
as will prevent him from obtaining a divorce on 
the ground of his wife’s adultery. The parties 
lived apart by mutual consent, and on the facts re¬ 
ported, neither could have obtained a divorce from 
the other on the grounds of desertion. * * * Living 
apart by agreement is no bar to a suit for divorce 
brought by either against the other on the ground 
of adultery. A voluntary separation is not a li¬ 
cense to commit adultery; and it has uniformly 
been held that, in case of adultery under such cir¬ 
cumstances, the innocent party may have a rem¬ 
edy against the other in a suit for divorce.’’ (cita¬ 
tions). 

In J. G. vs. H. G., 33 Md. 401, suit was filed for a 

divorce a vinculo , on the ground of impotence. Prior 

to the filing of the suit, a separation agreement was 

entered into, under which the impotent wife received 

certain benefits. Three vears later the suit was filed. 

The wife contended the deed of separation was a bar 

and estoppel to the right of complainant to maintain the 

suit. At page 406 of the report, the court says: 

“What was the effect of the deed of separation 
upon the rights of appellant in the present suit? 
* • * It appears to have been long settled, that a 
voluntary deed of separation between husband and 
wife is not a bar per se to a suit in the Ecclesias¬ 
tical Court for the restitution of rights or to a 
petition for divorce.” (citations). 
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At p. 408, the court continues: 

“In the very recent case of Parkinson vs. Parkin¬ 
son, L. R. 2, Prob. & Div. which was a petition by 
the wife for a divorce on the ground of desertion 
and abandonment by the husband, the parties were 
married in July 1861, and the alleged desertion 
took place in 1865. It appeared the parties entered 
into a deed of separation in April, 1866. It was 
alleged in the petition and so appeared by the 
proof, that the husband, from the time of the al¬ 
leged desertion, had been living in adultery. At 
the hearing the court decided that the wife by the 
deed ‘bargained away her right to relief’ on the 
ground of desertion, but that ‘she was entitled to 
a judicial separation on the ground of adultery if 
she applies for it.’ The effect of that decision is 
that such a deed # * * is no bar to a suit for di¬ 
vorce for adultery, although it appeared that the 
offense was known to the wife at the time the deed, 
was executed.” (italics ours). 

A decree was ordered to be entered divorcing the 
parties a vinculo. See, also, Kremelberg vs. Kremel- 
berg, 52 Md. p. 557, cited and followed in Melson vs. 
Melson, 151 Md. 196 (1926). 

In Stokes vs. Stokes, 1 Mo. 320, suit was fited for 
divorce on the ground of adultery, after a desertion of 
the wife by the husband. The court, holding that the 
separation was not a bar to a suit for divorce on the 
ground of adultery, said: 

“I am, also, clearly of opinion, that a separation, 
bv consent, is no license for the commission of 

f 7 

adultery, and that adultery, committed after such 
desertion, is a good cause for divorce.’’ 

In the concluding part of the opinion, the court said: 

“We are of opinion, that the deed of separation is 
no bar to this application, on the part of the wife. 
St. John vs. St. John, 11 Vez. Jr. 526.” 


14 


In Clark vs. Fosdick, 118 NY Rep. 7, 22 N. E. Ill, 

116 A. S. R. 733, at p. 16 (118 NY Rep.) the court, in 

speaking of the effect of separation agreements on the 

status of husband and wife, said: 

“As we have seen, the law sanctions agreements 
in certain circumstances between husbands and 
wives for separate living and providing the means 
for the support and maintenance of the wife and 
children. * * * Such agreements take the place so 
far as they extend of the duties and obligations of 
the law in relation to husband and wife and their 
children. But they do not supersede or render in¬ 
operative other duties and obligations imposed by 
law upon husband and wife toward each other or 
toward their children. They are still husband and 
icife y but living apart from each other and bound to 
observe all the other marital duties resting upon 
them as husband and wife and parents, not pro¬ 
vided for in the agreement of separation. Neither 
of them can marry nor commit adultery without in¬ 
curring the consequence and the penalty prescrib¬ 
ed by law to husbands and wives who commit these 
offenses. Hence we find numerous decisions * * * 
holding that either husband or wife may, notwith¬ 
standing the existence of such agreements between 
them, maintain against the other the ordinary ac¬ 
tion of divorce, limited or absolute, according to 
the ground and the jurisdiction, and whether the 
ground therefor accrued before or after such 
agreement was entered into.” (citations, italics 
ours). 

It is submitted that there is nothing in the terms of 
the separation agreement, (the Mexican divorce being 
invalid, as defendant knew) which authorized her to 
misconduct herself. The agreement related to their 
“financial relations The case of Carpenter vs. Os¬ 
born, 102 N. Y. Rep. 552, 7 N. E. 823, is in point. In 
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speaking of the effect of a separation agreement, where 
the husband had committed misconduct, the court said, 
at p. 559: 

4 ‘But we are also of opinion that there is nothing 
in the terms or character of the agreement refer¬ 
red to, which authorized John Carpenter to com¬ 
mit adultery, or to violate with impunity the ob¬ 
ligations of his marriage contract, without incur¬ 
ring the penalty, which the law imposes upon an 
offending party for such misconduct.” 

Coming now to the construction by courts of similar 
agreements under similar circumstances, as to whether 
such agreements: 

“might be considered as a permission to the wife 
of misconduct.” 

(R. 33) the exact question was before the court in Ross 
vs. Ross, L. R. 1, Probate & Divorce, (1865-69) at p. 
733, in which case the wife filed a petition for a judicial 
separation, on the ground of adultery. Respondent 
alleged connivarice, by reason of a separation agree- 
ment y executed previous to the date of the alleged 
adultery. The agreement provided that the wife should 
be allowed to live separate from the husband in the 
future, without any interference on his part, that she 
might live where and in what manner she pleased, 
that he would take no proceedings to oblige her to re¬ 
turn to cohabitation; that she should enjoy any prop¬ 
erty which might devolve on her, and that he would 
pay her an allowance of £88 per year. On her part she 
agreed she would not contract any debts, that their 
child should be supported by her until he was 5 years 
old, and thereafter reside with the husband. The re¬ 
spondent’s case leas, that at the time when the agree- 
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merit was entered into he was carrying on an adulter¬ 
ous intercourse, that petitioner was aware of same; 
and was willing to allow it to continue so long as re¬ 
spondent made provision for her, and that it was un¬ 
derstood by both of them that the intercourse was to 
continue. The Judge Ordinary, at p. 735, says: 

“The husband's adultery is proved, and the wife 
is entitled to a judicial separation unless it be 
shown she connived at the adulterv. Now, con- 
nivance means consent, and the court acts upon 
the principle that volenti non fit injuria. The con¬ 
sent of the wife in this case is supposed to be 
proved by the agreement which she signed. The 
agreement, however, contains no provision what¬ 
ever with regard to the contemplated future life 
of the husband. Nothing is said in it as to where 
or in what manner he is to live. The agreement 
says nothing about Maria Smith” (the co-respond¬ 
ent) or the future life of the husband.” 

After a citation, (hereafter referred to) the court 
savs: 

“In this case I am of opinion that there is really 

no satisfactory evidence at all of connivance.” 

* 

Held, that there was no consent to the commission of 
adultery, and the wife was entitled to a decree. 

And, in Barker vs. Barker, 2 Add. 285, 162 English 
Rep. (Full Reprint) 299, cited and followed in Ross 
vs. Ross (Supra) the separation agreement provided 
that: 

“It shall and may be lawful for the said Amelia 
Penelope Barker” (the wife) “from time to time 
and at all times, during the present couverture, 
to live separately and apart from him, the said 
Samuel Barker” (the husband) “in such manner 
and at such place and places, and with such person 
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or persons as the said A. P. Barker shall, from 
time to time, think proper to choose (notwith¬ 
standing her present couverture,) and as if she 
were sole and unmarried. (Italics ours.) 


How similar is the agreement of separation entered 
into between the parties in the case at bar. It might 
well have been copied therefrom. 


Coming back, however, to Barker vs. Barker. “The 
wife was said to have been living with another man at 
the time the deed was executed, and it was held, in the 
first instance, that the deed amounted to a license or 
consent on the part of the husband that she should 
continue to do so.” Practically the language of the 
trial court, in the memorandum opinion, R. p. 11. 


There was an appeal from the Consistory Court to 
the Arches, and on appeal, the court came to the con¬ 
clusion that there was no connivance on the part of the 
husband, and that, “ notwithstanding the formal words 
which had been introduced into the agreement, the 
husband never intended to consent, and never did con¬ 
sent, that the wife lead an abandoned life.” The court 
further said: 

“The Court * * * ought not to determine that 
there was connivance, unless it sees its way very 
clearly to the conclusion that it was the intention 
of the parties to connive.’’ 

Held, that there was no connivance on the part of 
the husband. 

In Bishop on Marriage, Divorce & Separation, Vol. 
2, Par. 243, it is said: 

“The usual covenants that the wife *nay dwell 
where and in such manner as she pleased and be 
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freed from all restraint of her husband, that he 
will not bring an action against her, or a suit for 
restitution of conjugal rights and others of like 
import, will not be construed as a consent to her 
living in adultery.” Citing Sullivan vs. Sullivan, 
2 Add. Ecc. 299. 

In the last cited case, (to be found in 162 English 
Reports, Full Reprint 303) the court said, in speak¬ 
ing of the effect of a deed of separation: 

“But the deed of separation has also been urged 
in bar of the husband's prayer. Now these courts 
have so repeatedly said that such ‘deeds' of sepa¬ 
ration are no bars either on the one hand to suits 
for restitution, or on the other, as here suggested, 
to charges of adultery, that it would be quite su¬ 
perfluous to combat this argument looking at the 
deed of separation between these parties, qua deed 
of separation merely. But it has been said that 
this particular deed of separation, by the very 
wording of it, amounts to a letter of license to the 
wife to conduct herself howsoever, and to conned 
herself with ichomsoever she pleases. But I see 
nothing in the deed, even taken per se, which neces¬ 
sarily implies this.” 

Attention of the court is called to the fact that in the 
case of Sullivan vs. Sullivan, 2 Add. 303, 162 English 
Report-s 305 (Full Reprint) at the bottom of page 305 
(of 162 English Reports) appears in full the deed of 
separation between husband and wife, which is much 
broader than the one In the case at bar. 

In Schouler, Marriage, Divorce, Separation & Do¬ 
mestic Relations, 6th Ed. Vol. 2, Par. 1310, it is said: 

“There is a general opinion, founded in sound 
policy, that articles of separation are no bar to 
proceedings for divorce for subsequent cause, as if 
one of the parties, after their execution, should 
commit adultery .’ 9 (Citations.) 
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Assuming, for a moment, arguendo, that one of the 
parties to the instant case, had procured a decree of 
limited divorce from the other, who then committed 
adultery, would this be a cause for denial of relief! 

It is submitted that it would not, under the provi¬ 
sions of Title 14, Chap. 3, Par. 66, D. C. Code. 

In this connection, see Foxwell vs. Foxwell, 118 Md. 
471, where it is held: 

“The existence of a former decree granting to a 
wife a divorce a mensa et thoro, on the ground of 
abandonment does not bar the jurisdiction of the 
court to grant a divorce to the husband on the 
ground of adultery of the wife, since the discovery 
of which the husband has ceased to live with her. ’ * 

See, also, Richardson vs. Richardson, 4 Port (Ala.) 
467, 30 Am. Dec. 538, Bast vs. Bast, 82 Ill. 584; Griffin 
vs. Griffin, 23 How. Pr. (NY) 183, Matteson vs. Matte- 
son, 60 Misc. (NY) 573,113 NYS. 1024, Ellett vs. Ellett, 
157 N. C. 161, 28 S. E. 861. 

It is therefore submitted, under the foregoing au¬ 
thorities, the language used in the separation agree¬ 
ment, could in no possible aspect be construed that the 
plaintiff “consented to any illicit intercourse she” 
(the wife) “might thereafter enter into” as held by 
the trial court. 

The doctrine of estoppel and of clean hands, in rela¬ 
tion to the facts in the instant case. 

i 

There can be no question defendant wife was guilty 
of the offenses charged in the bill, and amply proved, as 
shown by the record, but the trial court denied the re- 
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lief sought, on the authority of Curry vs. Curry, 65 
App. D. C. 47, 79 Fed. (2nd) 172. The holding in 
that case was merely to the effect that where a party 
litigant has invoked jurisdiction of a court, and the 
other party voluntarily appeared and submitted there¬ 
to, another court should not repudiate that jurisdic¬ 
tion, particularly when such attempt involves consider¬ 
able money expended, and unsettling of domestic 
relations created under color of the judgment. The 
court pointed out the object of the suit in the case un¬ 
der discussion was to obtain a divorce decree, with an 
allowance of alimonv which would be enforceable bv 
contempt proceedings. 

In other words, the application of the doctrine of 
estoppel and of clean hands. 

In Roote vs. Roote, 33 App. D. C. 398, the applica¬ 
tion of this doctrine was before this court, and it was 
there held: 

“The rule that when a litigant comes into a court 
of equity he must come with clean hands refers 
onlv to the matter to be litigated and no other. 
* * * There is nothing shown in the conduct of 
the complainant during this period to estop him 
from maintaining this action.” 

This court reversed the lower court in its action in 
dismissing the bill of complaint. See, also, Levy vs. 
Levy, 16 Ill. 358; Baylis vs. Baylis, L R 1 P & D 395- 
397. 

A case which goes further than any yet found on the 
question of consent and connivance, is Bateman vs. 
Bateman, 42 App. D. C. 231. In that case plaintiff 
advised his wife and the co-respondent he was going 
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to New York, asking the co-respondent to “look after 
his wife and family.” That evening, he had them 
watched, when the wife and co-respondent miscon¬ 
ducted themselves. The trial court dismissed the bill, 
on the ground of connivance. In reversing, this court 
said: 


“The foundation of the principle underlying con¬ 
nivance and essential to its establishment here, 
is that plaintiff must have consented either ex¬ 
pressly or impliedly to the adultery.” 

Along the same line, see Robbins vs. Robbins, 140 
Mass. 528, and Wilson vs. Wilson, 154 Mass. 192, where 
it is said: 

“a husband who does nothing to encourage his 
wife to commit adultery, and does not directly or 
indirectly throw opportunities therefor in her 
way, but who, suspecting her thereof, watches her 
and suffers her to avail herself of an opportunity 
which she had already arranged for without anv 
knowledge on his part, is not guilty of connivance, 
even if in so doing he hopes to obtain proof which 
will entitle him to a divorce, and purposely re¬ 
frains from warning her for that reason.” 


In view of these cases, how could the plaintiff 4 4 agree 
that the wife might live with whomsoever she pleased,” 
(and) 44 he consent to any illicit intercourse that she 
might thereafter enter into?” (R. p. 11). 

The Mexican divorce being void, as the defendant 
knew (and see, in this connection, the opinion of Jus¬ 
tice Adkins in Cover vs. Mattingly, 62 W. L. R. 967) 
and the other cases involving Mexican divorces hereto¬ 
fore referred to; the parties were, in the instant suit, 
still husband and wife; living separate and apart un¬ 
der the terms of the separation agreement, and as 
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husband and wife were subject to all the rights and 
liabilities attaching to such relationship. Discussing 
such a situation, Tiffany, on Persons & Domestic Rela¬ 
tions, Page 174, Par. 98, says: 

‘‘Intercourse after a second marriage, when a 
divorce from a prior marriage is illegal, is adul¬ 
tery, and grounds for divorce from the prior mar¬ 
riage, though there was a bom fide belief in the 
validity of the divorce.’' (Citations.) 

The question as to the application of the principle 
of “clean hands” and the principle of estoppel in di¬ 
vorce actions, was considered bv this court in Frev 
vs. Frey, 61 App. D. C. 232, 59 Fed. (2) 1046, where 
plaintiff married one Richard Allen in Virginia, later 
they moved to the District. Plaintiff thereafter left 
Allen and maintained adulterous relations with de¬ 
fendant. In 1924, Allen brought suit in the District 
for a divorce from plaintiff and named Frey as co¬ 
respondent, the latter inducing Allen to dismiss that 
suit in order that Allen's wife might obtain a divorce 
in Virginia. After the latter was granted, plaintiff 
and defendant Frev were married. Some time later 
Margaret Frey brought suit for limited divorce, and 
defendant Frey answered and by cross-bill, prayed for 
an annulment of the marriage. The lower court held 
the same void and decreed its annulment, on the au¬ 
thority of Simmons vs. Simmons, 57 App. D. C. 216, 
19 Fed. (2nd) 690. This court stated, at p. 233: 

“In that case we held that in a proceeding to annul 
a void marriage the rule of pari delicto and the 
equitable principle of ‘clean hands' inapplicable 
because in such cases the state becomes a third 
party. Admittedly the only difference between 
that case and this is that there the rights of inno¬ 
cent third parties were not involved.” 
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This court found the Virginia court was wholly with¬ 
out power to grant the decree, and stated, p. 233-234: 

“The only question, therefore, we have to deter¬ 
mine is whether, in view of the effect of a decree 
of annulment of the subsequent marriage of ap¬ 
pellant and appellee on the lives and fortunes of 
the wife and children of Allen, who admittedly are 
blameless, we ought, at the instance of either ap¬ 
pellant or appellee, who are not, to examine a 
judicial decree declaring that marriage void and of 
no effect, or whether we ought to apply the old and 
familiar maxim of the common law cx turpi causa 
von oritur actio" * * * 

“If it were open to us to choose the course we 
should take in such circumstances, we should de¬ 
cline to have the processes of the court used to 
judicially annul the subsequent marriage of ap¬ 
pellant and appellee, but should consider it our 
dutv to denv to the one the monetary relief which 
she seeks, and to the other the release from re¬ 
sponsibilities which he has grown to regret and, 
instead to apply in their case that wise and salu¬ 
tary principle that the law estops a party to allege 
in court of justice his own wrong. But the diffi¬ 
culty confronting us grows out of the fact that 
here the marriage between appellant and appellee 
is a void marriage, and this is so because the court 
below has found, and we must find, that the Vir¬ 
ginia court was wholly without jurisdiction to 
grant a decree between appellant and Allen.” 

A void divorce (Mexican or otherwise) is certainly 

not entitled to any greater credit than a void marriage, 

and should have the same treatment, as stated in Frey 

vs. Frev and Simmons vs. Simmons, heretofore refer- 
%> 

red to. 

It is therefore respectfully submitted the Mexican 
decree of divorce is void, the parties were therefore 
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still husband and wife, and the plaintiff in this cause 
is entitled to the relief sought, because of the miscon¬ 
duct of the defendant wife, and in no possible aspect 
did he consent to the commission of misconduct, as 
found by the trial court. 

Respectfully submitted, 

HEWITT GRIGGS ROBERTSON, 

EDWARD C. KRIZ, 

Attorneys for Appellant . 






